UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

TI MOTHY HAYES
PLAI NTI FF,
V. . V. NO 3:00 CV 973 (AHN)
COVPASS GROUP USA, | NG, , :
d/ b/ a EUREST DI NI NG SERVI CES,
and CARY ORLANDI
DEFENDANTS

RULI NG

Def endants filed a Motion to Enlarge Tine to File Objections

Pursuant to Rule 6(b) and Objections to the Magi strate Judge’s

D scovery Order Pursuant to Rule 72(a) [Doc. # 20] on April 5,

2001. The Court construes the notion and its acconpanyi ng

Menor andum of Points and Authorities as a Mdtion to Reconsi der

the court’s March 14, 2001 order. As discussed further bel ow,
def endants’ request is DEN ED

Def endant s nmake several requests in their notion, which the
court will address in turn. However, as an initial matter,
counsel is directed to review the Local Rules of Practice -
specifically Local Rule 9(d)(2), which states

[n]o notion pursuant to Rules 26 through 37, Fed. R
Cv. P., shall be filed unless counsel naking the

nmoti on has conferred with opposi ng counsel and

di scussed the discovery issues between themin detai
in a good faith effort to elimnate or reduce the area
of controversy, and to arrive at a nutually
satisfactory resolution. In the event the

consul tations of counsel do not fully resolve the



di scovery issues, counsel nmaking a discovery notion

shall file wwth the Court, as part of the notion

papers, an affidavit certifying that he or she has

conferred with counsel for the opposing party in an

effort in good faith to resolve by agreenent the issues

raised by the notion with out the intervention of the

Court, and has been unable to reach such an agreenent.

I f sonme of the issues raised by the notion have been

resol ved by agreenent, the affidavit shall specify the

i ssues so resol ved and the issues renmaining unresol ved.
Local Rule 9(d)(2). In this case, several of the requests or
alternative proposals were not before the court during the March
13, 2001, telephone conference with the parties and there is no
i ndi cation that counsel have discussed these options with
plaintiff’s counsel. Therefore, in these instances, the court
declines to address defendants’ requests and directs counsel to
confer with opposing counsel to determne if an agreeable
solution can be reached wthout the court’s intervention.

Def endants first request that M. Cary Olandi, a nanmed
defendant in this matter, not be required to disclose his salary
and bonus structure since it is not relevant to plaintiff’s
clains. The Court disagrees.

Not wi t hst andi ng def endants’ argunments that M. Olandi is

not subject to individual liability,? that punitive damages are

'Defendants cite Wasik v. Stevens Lincoln-Mrcury, Inc.,
2000 W. 306048 (D. Conn.), for the proposition that M. Ol andi
woul d not be subject to individual liability under CFEPA.
However, the court notes, and as discussed in the Wasi k opi ni on,
that the Connecticut Suprenme Court has not decided this question
and the | ower Connecticut state courts are split on this issue.

See Wasi k, at *5-*7.




not avail abl e under the federal Age D scrimnation in Enpl oynent
Act, and that Connecticut courts have generally held that under
t he Connecticut Fair Enploynment Practices Act punitive damages
are to neasured by attorneys fees and costs, there are additional
t heori es under which M. Olandi’s financial conpensation could
be relevant to plaintiff’'s clains. Wth respect to M. Olandi’s
sal ary and bonus conpensation structure, to the extent that his
conpensation gives himan incentive to evaluate his subordinates
on the performance of their accounts, it could be relevant to a
claimof discrimnation. Also, the size of M. Olandi’s
conpensation could be relevant to any bias he may have as a
w tness. For these reasons, in accordance with the court’s
previ ous order defendants are directed to disclose M. Olandi’s
sal ary and bonus structure under a protective order, for
attorney’s eyes only, unless the court orders otherw se.

Def endants next request that the non-party enpl oyee
eval uations be produced subject to a protective order.
Def endants shoul d propose a protective order to plaintiff; if
agreenent can not be reached, counsel should contact the court.?
Def endants’ proposals to redact enpl oyee nanmes and soci al
security nunbers, and to limt disclosure of the information,

were not proposed during the March 13 tel ephone conference. The

2 The court notes that it is counsel’s responsibility to
propose protective orders for the court to consider, either by
agreenent or through the subm ssion of alternative drafts.
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court declines to address this request as there is no indication
that counsel for the parties have conferred and attenpted to
agree to this nodification as required by the Local Rules.

Def endants’ | ast request seeks clarification of the scope of
the court’s order requiring it to disclose client information in
t he Northeast Region and al so, to the extent that defendants are
required to disclose information, a protective order limting
such disclosure. Defendants’ counsel appears to be unaware of
the process of cooperative discovery that takes place in the
District of Connecticut. 1In resolving a dispute, the court rules
on the narrowest reading of the open issue between the parties.
Where plaintiff has already agreed by letter to narrow the scope
of the request,® the court presunes that it is ruling on the
reasonabl eness of the narrowed request. It is not productive to
revisit broader requests that have since been abandoned.

Counsel is referred to the record of the conference which
was held on March 13, 2001, if he seeks clarification of the
context in which the ruling was made. |f counsel is unwlling to
rely on a verbal agreenent w th opposing counsel as to the
limtation of certain requests, it is certainly adequate to
confirmthe limtations in correspondence between counsel, wth a
copy to the court if it inpacts a previous ruling. A formal

notion to incorporate agreenent to limt discovery between

% See plaintiff'’s letter to the Court, dated March 12, 2001.
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counsel is not necessary and is not an efficient use of judicial
or client resources.*

Def endants argue that if the court orders disclosure of
profitability reports it would constitute a "clear and defined
injury to the Conpany’'s ability to retain these accounts, and
woul d provide Plaintiff and any other conpetitor with the neans
and opportunity to take over this business." Defendants then
request that if disclosure is required that the "accounts be
coded to reduce a conpetitor’s ability to utilize this data for
unfair conpetition; and/or that Plaintiff be required to agree
that he will not solicit business fromthese accounts."” As
di scussed above, defendants shoul d present a request for coding,
or an agreenent not to solicit business, or sone other
alternative to plaintiff’s counsel. |f an agreenent can not be

reached, counsel should then contact the court.

REQUESTS 31-35

In their April 5, 2001, letter to chanbers in response to

* Counsel's attention is directed to the court’s March 14
order, at page 5. The Court ordered disclosure of docunents on
the performance of accounts under plaintiff’s control. There is
no | anguage in the court’s order to the effect that defendants
are required to produce all docunents on these accounts,

i ncludi ng "work schedul es, sanitation reports, [and] food order
forms." As discussed with counsel during the March 13 tel ephone
conference, and as stated in plaintiff’s March 12 letter,
"performance" of the accounts under plaintiff’s control referred
to the financial performance of those accounts and any account
probl ens plaintiff was addressing.
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the March 14 order defendants provided information regardi ng how
discrimnation clains are recorded within the conpany, what
mechanismis avail able to search the records, where the files are
kept, and for what length of tine.®> Based on the information
provi ded, defendants will be required to produce information on
all age discrimnation cases, conplaints, or grievances brought
agai nst Conpass Group USA after January 1, 1998. Defendants are
not required to manually search their files for information on
age discrimnation conplaints filed prior to January 1, 1998.
Finally, defendants should provide the court with the total
nunber of internal EEOrelated conplaints on file in Zone 1

Def endants shoul d al so provide the court with informati on on how
the human resource office in Zone 1 maintains its files.

Def endants represented that prior to the installation of a
conputeri zed case nmanagenent system age discrimnation clains
were recorded in a general conmputer file based on the nanme of the
plaintiff and the |location of the records. The general |ist
i ncludes over 300 litigations and 243 EEOCC charges. W thout
retrieving the paper files and manual ly inspecting them
defendants are unable to identify which files involve age
di scrimnation clainms, and which apply to the northeast division
of Eurest. However, defendants have conputer search capabilities

for all clains filed after January 1, 1998.

® This information is to be provided in response to
plaintiff’s interrogatory requests 31-33, 34, and 35.
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Based on the information provided, defendants will be
required to produce judicial and adm nistrative conplaints filed
agai nst Conpass Group USA from January 1, 1998 to the present for
all age discrimnation clains. Defendants will not be required
to manual ly search their files for conplaints filed prior to
January 1, 1998. This will constitute conpliance with
plaintiff’s requests nunbered 32, 33, and 35.

Regar di ng request nunber 31, defendants represented that
internal EEOrelated clains are filed in one of six regional
human resource zones. Zone 1 includes Connecticut, Mine,
Massachusetts, New Hanpshire, New York, Rhode I|Island and Vernont.
Def endants shall respond to Request 31 with information on file
in the Zone 1 human resources office only. The court wll
consi der proposals for further limtations on the response to
nunber 31 once counsel has ascertained the nunber of files
mai ntai ned in Zone 1 and consulted wi th opposing counsel, along
with the other information laid out on page 2 of the Court’s
March 14 order.

The Court will continue to reserve on Request 34 until the

nunber of files under the preceding request is determ ned.

CONCLUSI ON
For the reasons di scussed above, defendants’ notion to

reconsi der [Doc. # 20] is DEN ED



This is not a recoomended ruling. This is a discovery
ruling and order which is reviewable pursuant to the "clearly
erroneous" statutory standard of review 28 U S. C. 8 636
(b)(D)(A; Fed. R Cv. P. 6(a), 6(e) and 72(a); and Rule 2 of
the Local Rules for United States Magistrate Judges. As such, it
is an order of the Court unless reversed or nodified by the

di strict judge upon notion tinmely nade.

SO ORDERED at Bridgeport this __ day of My, 2001

HCOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE



